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	Stellenbosch University
c/o InnovUS, Private Bag X1, Matieland, 7602, South Africa 
Phone: +27 (21) 808 3826
Fax: +27 (21) 808 3913
INSTANT ACCESS TECHNOLOGY LICENCE FORM

	LICENSEE NAME
	

	LICENSEE REGISTRATION NUMBER
	

	LICENSEE ADDRESS
	

	LICENSEE CONTACT PERSON
	

	TELEPHONE NUMBER
	

	TELEFAX NUMBER
	

	EMAIL ADDRESS
	

	TECHNOLOGY LICENCED
	

	LICENSED CONDUCT
	

	LICENSED TERRITORY
	

	LICENCE FEES
	R1000 commitment fee and  1% of Gross Revenue as from first realisation of Gross Revenue during the Term

	INITIAL TERM
	6 Months (extendable up to two (2) years)  from date of signature hereof

	The intellectual property under this transaction was created with support from the South African Government and is subject to the requirements of the South African Intellectual Property Rights from Publicly Funded Research and Development Act, 2008 and its regulations (“Act 51 of 2008”). The South African Government has certain rights to the intellectual property in terms of sections 11(1)(e), 11(2) and 14 of Act 51 of 2008.



LICENSEE AGREES THAT THE CURRENT INSTANT ACCESS TECHNOLOGY LICENCE TERMS OF STELLENBOSCH UNIVERSITY WILL APPLY TO THIS LICENCE FORM WHICH TERMS ARE INCORPORATED BY THIS REFERENCE. LICENSEE ACKNOWLEDGES THAT IT HAS BEEN PROVIDED WITH SUCH TERMS.
	Signed at:
	
	Signed at:
	

	Date:-
	
	Date:-
	

	For and on behalf of LICENSEE
	For and on behalf of STELLENBOSCH UNIVERSITY

	Signature
	
	Signature
	

	Name
	
	Name
	

	Office
	
	Office
	

	
	I warrant that I have been duly authorised to sign
	
	I warrant that I have been duly authorised to sign
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INSTANT ACCESS TECHNOLOGY LICENCE TERMS

(VALID AS FROM 1 SEPTEMBER 2012)

	Stellenbosch University is a public higher education institution established under South African law with principal address of establishment at Administration Building B, Victoria Street, Stellenbosch, South Africa. We refer to ourselves as “SU” in this document. The following is a statement of the current standard agreement terms under which SU makes available certain technology produced by it for express licensing to interested persons. Any person or entity that wishes to license such technology from SU will be required to sign an Instant Access Technology Licence Form for such technology with SU (“a Licence Form”) prior to using such Technology. Such a person or entity is referred to as a “Licensee” in this document. No variation to these terms will be binding unless duly accepted in writing by or on behalf of SU.


1. DEFINITIONS AND INTERPRETATION 

1.1 Definitions.  In this document the following terms shall have the following meanings -

1.1.1 “Gross Revenue” is the total proceeds arising from the Licensee’s exploitation of the Licensed Technology or any Improvements thereto exclusive of applicable taxes;

1.1.2 “Improvement” means any improvement, enhancement, alteration or modification to or of the Licensed Technology developed by the Licensee; 

1.1.3 “Initial Term” means the term of permitted use of the Licensed Technology as stipulated in the Licence Form and failing such stipulation 2 years from the signature of the Licence Form;

1.1.4 “Intellectual Property” means patents, utility models, plant breeders’ rights, design rights, (including any application for registration of any of the aforesaid), copyright, rights to claim something as a Party’s Confidential Information as well as all similar and related rights in other jurisdictions, and the right to apply for registration of any of the foregoing;
1.1.5 “Know-How” means any proprietary information of the University, including program code, data, reference materials, inventions, research results, designs, structures, methods, processes, know-how, formulae, techniques, materials, models, templates, tools, utilities and routines, including as used or incorporated in or with respect to the implementation, practice or use of the Licensed Technology;

1.1.6 “Licence” means any and all rights of use granted to the Licensee with respect to the Licensed Technology hereunder;

1.1.7 “Licensed Conduct” means any and all rights of use granted to the Licensee with respect to the Licensed Technology hereunder;

1.1.8 “Licence Fees” means the royalty fees payable to SU as consideration for the granting of the licences hereunder as stipulated in the Schedule;

1.1.9 “Licensed Technology” means the inventions, designs, materials, methodologies, processes, products, formulae, techniques, models, gene sequences, copyright works, plant varieties and/or any other form of know-how or technology of SU that may be made available to Licensee pursuant to the Licence Form;
1.1.10 “Licensed Territory” means the geographical area in which the Licensed Conduct may be performed as stipulated in the Licence Form;

1.1.11 “Loss” means all losses, liabilities, damages and claims, and all related costs and expenses (including legal fees at an attorney and own client scale and disbursements and costs of investigation, litigation, settlement, judgment, interest and penalties);

1.1.12 “Parties” means SU and the Licensee and “Party” means either one of them;

1.1.13 “Personnel” means any director, employee, agent, consultant, contractor or other representative of an entity;

1.1.14 “Reporting Periods” means consecutive periods of 6 (six) months each, the first of which starts on signature of the Licence Form;

1.1.15 “Revenue Data” means all data, notes, invoices, receipts and other documentation pertaining to the Gross Revenue;

1.1.16 “Usage Data” means data and results generated by the Licensee that pertains to the production, qualities or performance of the Licensed Technology and Improvements;
1.2 Contra proferentum excluded.  No rule of construction that an agreement shall be interpreted against the Party responsible for its drafting or preparation shall apply to this agreement.

1.3 Deemed rights excluded. Unless the contrary is expressly stated, a licence to produce or manufacture granted in respect of the Licensed Intellectual Property does not include a licence to use, offer to dispose or dispose of the Licensed Technology.
2. LICENSED RIGHTS

2.1 Licence. Subject to the terms hereof and in return for payment of the Licence Fees, SU hereby grants to the Licensee for the Initial Term a limited non-exclusive non-transferable licence to perform the Licensed Conduct in the Licensed Territory.

2.2 Restrictions. Licensee will not reproduce, distribute, adapt, sell, rent, share, make available or otherwise exploit the Licensed Technology for any purpose other than for performing the Licensed Conduct. The rights and obligations of the Licensee under clause 2.1 are personal to Licensee and may not be sub-licensed, ceded, assigned or otherwise transferred in any manner whatsoever without the prior written consent of SU.

2.3 Retention of Rights.  SU reserves all rights in the Licensed Technology not expressly granted to Licensee hereunder. The Licensee acknowledges that SU shall, remain solely entitled to all right, title and interest in and to the Licensed Technology, including in all related Intellectual Property. Licensee undertakes that it shall not in any manner whatsoever represent that it is the owner or has any interest, other than as licensee in terms hereof, in the Licensed Technology and shall not take any action to impute any right, title or interest in and to the Licensed Technology. 

2.4 Know-How Licensee must treat as confidential all Know-How which is made available to it. Accordingly, Licensee will not and will ensure that its Personnel does not at any time, whether during the Initial Term or thereafter, (i) use or permit the use of such Know-How for any purpose other than to perform the Licensed Conduct; or (ii) disclose such Know-How to any third party save with the University’s prior written approval. 

2.5 Government Rights. The South African government is hereby granted a non-transferable, irrevocable, royalty free worldwide licence to practice or have practised on its behalf the Licensed Technology for South Africa’s health, safety and emergency needs.

2.6 Quality Requirement. The Licensee warrants that the products produced and services rendered by it to other persons involving the Licensed Technology will be fit for purpose and of satisfactory quality and will be compliant with all applicable law. 
2.7 Improvements. If Licensee creates any Improvement, it shall inform SU thereof. Licensee hereby grants a non‑exclusive, royalty free licence to SU to use such Improvements for further research purposes, which licence will, unless otherwise agreed in writing, continue after the Initial Term.
2.8 Non-Exclusivity. SU does not grant any exclusive rights hereunder. SU shall not be restricted in way from licensing the Licensed Technology or other technology, publishing its research, or providing products or services of any kind to any other person or entity.  
2.9 Illegal Use. If during the term of this agreement any infringement or illegal use of the Licensed Technology should come to the attention of the Licensee, the Licensee shall immediately notify SU of such infringement or illegal use.

3. FEES AND PAYMENT
3.1 Reports. Within 30 (thirty) days of the end of each Reporting Period the Licensee will furnish SU with a complete and accurate progress report and royalty statement in a form stipulated by SU detailing the Licensee’s implementation and exploitation efforts with respect to the Licensed Technology for such Reporting Period and the Gross Revenue and other benefits realised by Licensee during such Reporting Period from the exploitation of the Licensed Technology. All progress reports and royalty statements furnished by the Licensee pursuant to this agreement will be certified as correct by a director of the Licensee.
3.2 Payment.  The Licensee shall be liable for and shall pay the Licence Fees as described in the Licence Form. The Licence Fees for each Reporting Period may be invoiced and will be paid to SU within 60 (sixty) days of the end of such Reporting Period into SU’s bank account as indicated on the invoice. All amounts shall be paid in South African Rand and without deduction or set-off for whatever reason. 

3.3 Interest.  Where payment is not made on due date, SU, without prejudice to any other right or remedy it may have, shall be entitled to charge interest on the outstanding amount at a rate of 1% (one per cent) per month. 
3.4 Records. The Licensee shall keep detailed written records of the Usage Data and Revenue Data, and shall require all of its selling agents and distributors to do the same.  

4. DISCLAIMERS
4.1 NO WARRANTIES.  TO THE MAXIMUM EXTENT PERMITTED BY APPLICABLE LAW SU EXCLUDES AND DISCLAIMS ALL WARRANTIES, WHETHER EXPRESSED OR IMPLIED BY LAW WITH RESPECT TO THE LICENSED TECHNOLOGY. WITHOUT LIMITING THE AFORESAID, SU DISCLAIMS THAT THE LICENSED TECHNOLOGY IS OF A SATISFACTORY QUALITY, FIT FOR A PARTICULAR PURPOSE, NON-INFRINGING OF THIRD PARTY RIGHTS OR FREE FROM DEFECTS.
4.2 RISK. THE LICENSED TECHNOLOGY MAY CONTAIN DEFECTS AND SU DOES NOT PROFESS TO BE KNOWLEDGEABLE ABOUT THE LICENSEE’S SPECIFIC REQUIREMENTS FOR THE LICENSED TECHNOLOGY. LICENSEE MUST ASCERTAIN WHETHER OR NOT THE LICENSED TECHNOLOGY IS SUITABLE FOR ITS REQUIREMENTS. USE OF THE LICENSED TECHNOLOGY IS THEREFORE AT THE SOLE AND EXCLUSIVE RISK OF THE LICENSEE AND THE LICENSEE SHALL AT ALL TIMES INDEMNIFY AND KEEP INDEMNIFIED SU AGAINST ALL LOSS INCURRED OR FOR WHICH SU MAY BECOME LIABLE WITH RESPECT TO ANY THIRD PARTY CLAIM RELATING TO LICENSEE’S ACTIVITIES INVOLVING THE LICENSED TECHNOLOGY.
4.3 DIRECT DAMAGES LIMITED.  SAVE AND TO THE EXTENT THAT SUCH LIMITATION MAY NOT BE PERMITTED BY APPLICABLE LAW, SU’S MAXIMUM LIABILITY FOR ALL LOSSES WHATSOEVER CLAIMED IN CONNECTION WITH THE LICENSED TECHNOLOGY SHALL BE THE LICENCE FEES PAID BY THE LICENSEE TO SU UNDER THE ORDER PERTAINING THERETO, IRRESPECTIVE OF THE FORM OF SUCH LEGAL ACTION (WHETHER IN CONTRACT, DELICT, STATUTE OR OTHERWISE).
4.4 INDIRECT DAMAGES EXCLUDED.  IN NO EVENT SHALL SU BE LIABLE FOR ANY INDIRECT, INCIDENTAL, EXTRINSIC, SPECIAL OR CONSEQUENTIAL DAMAGES OR LOSSES (WHETHER FORESEEABLE OR UNFORESEEABLE) OF ANY KIND (INCLUDING, WITHOUT LIMITATION, FROM LOSS OF PROFITS, LOSS OF INCOME, LOSS OF GOODWILL, LOSS OF USE OR BUSINESS INTERRUPTION) ARISING IN CONNECTION WITH THIS AGREEMENT, WHETHER BASED ON CONTRACT, DELICT, STATUTE OR OTHERWISE, EXCEPT TO THE EXTENT THAT THE LIMITATION OF LIABILITY CONTAINED HEREIN IS NOT PERMITTED BY APPLICABLE LAW.
5. TERM AND TERMINATION
5.1 Term.  Unless terminated earlier in accordance with the terms hereof, the Licence granted hereunder shall be of force and effect until the expiry of the Initial Term at which time it shall expire. Further commercial use shall be subject to a commercial license to be negotiated between the Parties.
5.2 Extensions. If Licensee wants to continue to use the Licensed Technology after expiry of the Initial Term it may notify SU and SU will negotiate the terms of such extension with the Licensee reasonably and in good faith.  
5.3 Termination. Should Licensee -

5.3.1 in the reasonable opinion of SU, fail to demonstrate any significant efforts in implementing or exploiting the Licensed Technology;

5.3.2 breach these terms and fail to remedy such breach within 30 (thirty) calendar days of having been called upon to do so by SU; or

5.3.3 take steps to be wound up or be provisionally or finally liquidated or be placed in judicial management, commence business rescue proceedings or cease to conduct business; 

then, without prejudice to any other rights it may have under law, SU may, in its discretion, terminate the Licence on written notice, such termination to take effect on the date specified in the notice.
5.4 Cessation of Use. Licensee will cease using the Licensed Technology and any Improvements thereto upon termination, cancellation or expiry of the Licence, unless Licensee’s rights to use the Licensed Technology are extended by written agreement as contemplated in clause 6.2.
5.5 Survival.  Termination of the Licence shall not affect the enforceability of the other provisions hereunder.
6. GENERAL
6.1 Audits. Upon request Licensee shall provide to University auditors and representatives such access to its premises, Personnel, systems, and records as may reasonably be required to verify Licensee’s compliance with these terms. Supplier will reimburse SU’s reasonable costs in this regard if the audit reveals a material non‑compliance with these terms.
6.2 Notices.  Licensee chooses its address for legal notices and proceedings for all purposes connected hereto its physical address set out in the Licence Form.

6.3 Relationship.  Nothing in this agreement shall be construed as creating any form of employment, agency, partnership or joint venture between the Parties and neither Party shall have any authority to incur any liability on behalf of the other or to pledge the credit of the other Party.

6.4 Entire Agreement.  The Licence Form and these terms constitute the entire agreement between the Licensee and SU in respect of the subject matter of this agreement and no agreements, representations or warranties between the Parties other than those set out therein are binding on the Parties.

6.5 Severability.  If the whole or any part of a provision of the agreement is void or voidable by either Party or unenforceable or illegal, the whole or that part (as the case may be) of that provision, shall be severed, and the remainder of the agreement shall have full force and effect, provided such severance does not alter the nature of the agreement between the Parties.

6.6 Variation.  No amendment or modification to this agreement shall be effective unless in writing and signed by authorised signatories of both the Licensee and SU.

6.7 Waiver.  No latitude, granting of time or forbearance of a Party hereto regarding the performance of the other Party shall be or be deemed to be a waiver of any term or condition of this agreement and no waiver of any breach shall operate a waiver of any continuing or subsequent breach. No waiver shall be effective unless it is expressly stated in writing and signed by the Party giving it.
6.8 Governing Law and jurisdiction.  This agreement shall be governed and construed according to the laws of the Republic of South Africa and the Parties agree to submit to the non-exclusive jurisdiction of the Western Cape High Court, Cape Town of South Africa.

6.9 Remedies. The Parties agree that, in the event of a breach or threatened breach of the Licence, the University is entitled to seek injunctive relief or specific performance, in order to obtain immediate remedies. Any such remedy shall be in addition to and not in lieu of any other remedies available at law, including monetary damages.

6.10 Right to reference.  The Licensee will not use the trademarks, logos or trade names of SU or of any of its Affiliates, nor the name of any member of SU’s Personnel in connection with its business or in any marketing material, publicity, advertising or news release without the prior written approval of an authorised representative of SU. The Licensee hereby consents to the use by SU of the Licensee’s name and a general description of the nature of this agreement and of the Licensed Technology in publications and for referral purposes.
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